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§4.1272

decision sought to be reviewed and the
time for filing may not be extended.

[43 FR 34386, Aug. 3, 1978, as amended at 59
FR 1489, Jan. 11, 1994]

§4.1272 Interlocutory appeals.

(a) If a party has sought certification
under §4.1124, that party may petition
the Board for permission to appeal
from an interlocutory ruling by an ad-
ministrative law judge.

(b) A petition under this section shall
be in writing and not exceed 10 pages in
length.

(c) If the correctness of the ruling
sought to be reviewed involves a con-
trolling issue of law the resolution of
which will materially advance final
disposition of the case, the Board may
grant the petition.

(d) Upon granting a petition under
this section, the Board may dispense
with briefing or issue a briefing sched-
ule.

(e) Unless the Board or the adminis-
trative law judge orders otherwise, an
interlocutory appeal shall not operate
as a stay of further proceedings before
the judge.

(f) In deciding an interlocutory ap-
peal, the Board shall confine itself to
the issue presented on appeal.

(g) The Board shall promptly decide
appeals under this section.

(h) Upon affirmance, reversal or
modification of the administrative law
judge’s interlocutory ruling or order,
the jurisdiction of the Board shall ter-
minate, and the case shall be remanded
promptly to the administrative law
judge for further proceedings.

§4.1273 Briefs.

(a) Unless the Board orders other-
wise, an appellant’s brief is due on or
before 30 days from the date of receipt
of notice by the appellant that the
Board has agreed to exercise discre-
tionary review authority pursuant to
§4.1270 or a notice of appeal is filed.

(b) If any appellant fails to file a
timely brief, an appeal under this part
may be subject to summary dismissal.

(c) An appellant shall state specifi-
cally the rulings to which there is an
objection, the reasons for such objec-
tions, and the relief requested. The
failure to specify a ruling as objection-
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able may be deemed by the Board as a
waiver of objection.

(d) Unless the Board orders other-
wise, within 20 days after service of ap-
pellant’s brief, any other party to the
proceeding may file a brief.

(e) If any argument is based upon the
evidence of record and there is a failure
to include specific record citations,
when available, the Board need not
consider the arguments.

(f) Further briefing may take place
by permission of the Board.

(g) Unless the Board provides other-
wise, appellant’s brief shall not exceed
50 typed pages and an appellee’s brief
shall not exceed 25 typed pages.

§4.1274 Remand.

The Board may remand cases if fur-
ther proceedings are required.

§4.1275 Final decisions.

The Board may adopt, affirm, mod-
ify, set aside, or reverse any finding of
fact, conclusion of law, or order of the
administrative law judge.

APPEALS TO THE BOARD FROM DECISIONS
OF THE OFFICE OF SURFACE MINING

§4.1280 Scope.

This section is applicable to appeals
from decisions of the Director of OSM
concerning small operator exemptions
under 30 CFR 710.12(h) and to other ap-
peals which are not required by the Act
to be determined by formal adjudica-
tion under the procedures set forth in 5
U.S.C. 554.

§4.1281 Who may appeal.

Any person who is or may be ad-
versely affected by a written decision
of the Director of OSM or his delegate
may appeal to the Board where the de-
cision specifically grants such right of
appeal.

§4.1282 Appeals; how taken.

(a) A person appealing under this sec-
tion shall file a written notice of ap-
peal with the office of the OSM official
whose decision is being appealed and at
the same time shall send a copy of the
notice to the Board of Land Appeals,
801 North Quincy Street, Arlington, Va.
22203.
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